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Tom tat

Bai viét phan tich viéc bdo vé quyén ciia nguoi mua bdt dong san trong hoat déng chuyén
nhwong dw an theo phap ludt Viét Nam hién nay, tdp trung vao khung phap ly mdi cua Ludt Kinh
doanh bdt dong san va Ludt Bao vé quyén loi nguoi tiéu ding nam 2023. Khung phap Iy nay da cai
tién dang ké, véi cac quy dinh vé cong khai théng tin, bdo linh ngan hang, va ke thira nghia vu cia
chi ddu tw méi, givp gzam rii ro cho nguoi mua. Tuy nhién, thuc tién cho thay quyén loi nguoi mua
van chiea dwoc bdo V¢ triét d‘e do thleu minh bach, hop dong “lach ludt”, va tranh chap sau chuyén
nhuong. Cac han che bao gom thleu yéu cau dong thugn khdch hang, giam sat yéu, va ché tai chira
i manh. Bdi viét dé xudt sira doi phdp ludt de yéu cau dong thudn khach hang, tang cwo’ng giam
sdt, xir phat, hoan thién hé thong thong tin quoc gia, va ndng cao nhdn thirc phdp 1y, nham xdy dung
thi triweong bat dong san minh bach va, bén viing.
Tir khéa: Chuyén nhwong du én, quyén ciia nguoi mua bat dong san, Ludt Kinh doanh bat djng san
2023, Ludt Bao vé quyén loi nguoi tiéu dimg 2023.
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Abstract
This article analyzes the protection of the rights and interests of real estate buyers in project
transfer activities under current Vietnamese law, focusing on the new legal framework established
by the Law on Real Estate Business 2023 and the Law on Consumer Protection 2023. This legal
framework has seen significant improvements, with provisions for information disclosure, bank
guarantees, and the assumption of obligations by new investors, thereby mitigating risks for buyers.
However, practical challenges indicate that buyers’rights are still inadequately protected due to a
lack of transparency, contractual circumvention, and disputes arising post-transfer. Key limitations
include the absence of mandatory purchaser consent, weak oversight, and insufficient enforcement
measures. The article proposes legislative amendments to mandate purchaser consent, enhance
oversight and sanctions, improve the national information system, and promote legal awareness.
These measures aim to foster a transparent and sustainable real estate market.
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1. it van dé dan dén vige chuyén giao cho nha dau tu

Th1 truong bat dong san Viét Nam mdi cham tré kéo dai thoi gian. Tuy nhién,
trong nhitng ndm gan day chimg kién nhiéu  qua trinh nay thuong gdy ra tranh chap, anh
bién dong, dic biét trong hoat dong chuyen hudng nghiém trong dén quyén loi cua nguoi
nhuong dy an bat dong san khi chu dau ty  mua bét dong san. Viéc ban hanh Luat Kinh
khong dii ngudn von dé hoan thanh du 4n, doanh bt dong san s6 29/2023/QH15 thong
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qua ngay 28/11/2023, Luat Bao vé quyén loi
nguoi tiéu dung s6 19/2023/QH15 thong qua
ngay 20/6/2023, cung cac Nghi dinh hudéng
dan, da mang lai nhiing cai tién_trong bao
vé quyen loi nguoi mua, nhung van con han
ché, nhu thiéu yéu cau dong thuan khach
hang trudc khi chuyén nhuong. Bai viét nay
nham phan tich khung phéap ly hién hanh,
danh gla thuc trang va han che trong viéc
bao vé quyen cua nguodi mua bat dong san
trong chuyén nhugng du an, tir do, de Xudt
gidi phap hoan thi¢n phap luat g6p phan xay
dung thi truong bat dong san minh bach va
bén viing. Pham vi nghién ctru tip trung vao
cac quy dinh phép luat Viét Nam hién hanh,
céc vu viéc thyc tién, va kinh nghiém qudc te
dé dua ra cac giai phap kha thi.
2. Phuong phap nghién ciu

Bai viet su dung két hop cac phuong
phéap nghién ctru dé danh gia viéc bdo vé
quyén cua nguoi mua bat dong san trong
chuyén nhuong du an theo phap luat Vigt
Nam hién nay: phan tich phap ly cac van
ban phap luat, so sanh v6i khung phap 1y cii;
nghién cuu thuc tién qua cac vu viéc dé rat
ra bai hoc; cung phuong phap tong hop, phan
tich tai liéu hoc thuat va thyc tién nham dé
Xudt gidi phap hoan thi¢n phap luat, dam bao
tinh toan dién va thyc tién.
3. Co 6 1y ludn va thue tién
3.1 Khung phap ly hten hanh vé bdio vé
quyén cua nguwoi mua bit dong sdan

Theo Minh Anh (2024), chu dau tu du
an bét dong san dugc chuyén nhuong toan
b hodc mot phan du 4n cho chu dau tu khac
aé tlep tuc dau tu xay dung, kinh doanh khi
du an dang trong thoi han thyc hién duoc co
quan Nha nudc c6 thim quyen chap thuén.
Khung phap ly hién hanh vé bdo v¢ quyén
clia nguoi mua bat dong san trong hoat dong
chuyén nhuong dy 4n tai Viét Nam duoc
quy dinh chu yé€u trong Luat Kinh doanh bat
dong san nam 2023, Luat Bao vé quyén loi
nguoi tiéu dung nam 2023, va cac Ngh1 dinh
hudng dan, bao gdm Nghi dinh sb 96/2024/
ND-CP ngay 24/7/2024 quy dinh chi tiét
mot s6 diéu cua Luat Kinh doanh bat dong
san, Nghi dinh sd 94/2024/Nb-CP ngay
24/7/2024 quy dinh chi tiét mot so diéu cua
Luét Kinh doanh bt dong san vé xay dung
va quan ly hé thdng thong tin, co s¢ dit liéu
vé nha ¢ va thi truong bat dong san va Nghi
dinh s6 55/2024/ND-CP ngay 16/5/2024 quy
dinh chi tiét mot sd diéu cua Ludt Bao vé
quyén lgi nguoi tiéu dung. Céc van ban nay
da tao nén mot hé thdng phap luat toan dién
hon so v6i khung phap 1y trude do.

Thit nhat, Luat Kinh doanh bat dong san
nam 2023 dit ra cac nguyén tic va diéu kién
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chit ché& dé bao vé quyén cia nguoi mua bat
dong san trong hoat dong chuyén nhuong du
an. Theo quy dinh tai khodn 2 Diéu 39, khi
thue hién viéc chuyén nhuong toan bd hoac
mot phan dy 4n bat dong san phai dam bao
khong thay d01 quy hoach, muc tiéu du an;
dam bao quyén, loi ich hop phap cua nguoi
mua, mang tinh rang budc cao hon so v6i Luat
Kinh doanh bat dong san nim 2014. Theo quy
dinh Piéu 24 Luat Kinh doanh bat dong san
nam 2023 quy dinh cac diéu kién ctia nha ¢,
cong trinh x4y dyng hinh thanh trong twong
lai chi dugc dua vao kinh doanh khi cé giay
phép xay dung, nghiém thu da hoan thanh xay
dung co s¢ ha tang ky thuat, truong hop doi
v6i nha chung cu, toa nha hon hop c¢6 nha &
phai cé giay to chung minh da dugc nghiém
thu xay dung phan mong (ddi v6i nha chung
cu), va van ban thong bao du diéu kién tir co
quan quan ly, giap han ché cac hop dong mua
ban bat hop phap. Ngoai ra, tai Diéu 26 quy
dinh vé viéc yéu cau bdo lanh ngan hang cho
céc giao dich ban, thué mua nha ¢ hinh thanh
trong twong lai, ddm bao hoan tra tlen néu chu
dau tu khong ban giao dung cam két, tir do,
gidm rui ro tai chinh cho ngu¢i mua.

Trach nhiém cua chu dau tu dugc quy
dinh r0 tai diém b khoan 1 Diéu 43 Luat Kinh
doanh bat dong san nam 2023, budc chu dau
tu chuyen nhuo‘ng toan bo hay mot phan dy
an bat dong san phai thong bao cong khai, kip
thoi va giai quyét thoa dang quyén loi khach
hang va tai diém a khoan 2 Diéu 43 yéu cau
chu dau tu méi phai ké thira toan bo quyen
ngh1a vu ctia cha dau tu cii, dam bao cam két
vOi nguoi mua khong bi gian doan. Nghi dinh
96/2024/ND-CP cu the hoa thu tuc chuyen
nhuong, mau hop dong, va yéu cau giai
quyet quyen loi khach hang trudce khi ky hop
dong chuyén nhuong, tang tinh minh bach
so voi Nghi dinh so0 02/2022/ND-CP ngay
01/3/2022. Hon nira, Ngh1 dinh 94/2024/ND-
CP b6 sung quy d1nh cong khai thong tin dy
an trén h¢ thong thong tin quc gia, cho phép
nguorl mua kiém tra tinh phap ly, giam thiéu
rui ro tur thong tin sai Iéch va nang cao kha
nang tu bao vé quyen loi ciia minh trong cac
giao dich chuyén nhuong du 4n. .

Thir hai, Luat Bao vé quyén loi nguoi
tiéu dung nam 2023 da b6 sung cac co ché
quan trong dé bao vé ngudi mua bat dong san
voi tu cach la nguoi ti€u dung. Theo quy dinh
tai khoan 1 va khoan 2 Diéu 4, nguoi mua
dugc ddm bao an toan tai sdn, nhan thong tin
chinh xéc, day du vé san pham va co quyén
yeu ciu bdi thuong thiét hai néu quyén loi bi
xam pham. Cung v6i do, tai diém a khoan 1
Diéu 10 nghlem cAm t6 chirc, c4 nhan kinh
doanh cung cap thong tin sai 1éch hoac gay
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nham 1n, 4p dung truc tiép vao cac giao
dich mua ban hodc chuyén nhuong du an
bat dong san. Dong thoi, dé giai quyet tranh
chap gitia nguo1 tiéu dung va to6 chirc ca nhan
kinh doanh ciing da dugc quy dinh rd rang,
chi tiét tai Diéu 54 dén Diéu 73 cua Luat
nay, quy dinh cac phuong thitc nhu: thuong
lugng, hoa gidi, trong tai, va toa an, dugc cu
thé hoa boi Nghi dinh 55/2024/ND-CP cho
phép nguoi mua yéu cau co quan qudn ly
hodc t0 chirc xa hoi hd trg néu chu dau tu
tir chbi gidi quyet Ngoal ra, tai Piéu 8 Luat
Bao vé quyen loi nguoi tiéu dung nam 2023,
quy dinh vé viéc uu tién bao vé nguoi tiéu
dung dé bi ton thwong, nhu: ngudi cao tu01
nguou khuyét tat, hodc nguoi dan toc thiéu
s0, dam bdo ho khong bi thiét hai trong cac
giao dich bt dong san.

Thir ba, so voi Luat Kinh doanh bét
dong san ndm 2014 va Ngh1 dinh sb 02/2022/
ND-CP, khung phap 1y mdi, bao gom Luat
Kinh doanh bat dong san nam 2023 va Luat
Bao vé quyen loi nguoi tidu dung nam 2023,
mang lai nhiéu cai ticn dang ké: luat hoa yéu
cau bdo vé quyen lgi khach hang, quy dinh
chu dau tu méi phai ké thira nghia vu ctia chu
dau tu ci, tang tinh rang budce phap ly; bd
sung co ché bao lanh ngéan hang va cong khai
thong tin du 4n trén hé thong thong tin qudc
gia, giam rui ro thiét hai cho ngudi mua;
dong thoi, cung cip thém cong cu phap ly
nhu: khleu nai, khéi kién, hoac yeu cau bdi
thuong dé ngudi mua ty bao \ quyén loi.
Tuy nhién, khung phap ly méi van chua yéu
cau sy dong thuan bang van ban cua khach
hang trude khi chuyén nhuong va thleu co
ché giam sat chat ché viéc glal quyét quyén
loi khach hang, mot han ché ma khung phap
1y cii cling khong g1a1 quyet triét dé.

3.2. Thyc trang bdo v¢ quyén ciia nguoi mua
bt dong sdn trong chuyen nhuwong dw an

Hoat dong chuyén nhu’orng du an bt
dong san tai Viét Nam thuong xay ra khi chu
dau tu khong du nguon von dé hoan thanh
dy 4an, dan den viéc chuyén giao toan b0
hodc mot phan du an cho nha dau tu moi.
Tuy nhién, thuc tién cho thay quyén loi cia
nguorl mua bit dong san van chua dugc bao
vé day du:

Thit nhdt, con thleu minh bach trong
thong tin du an. Nhiéu chu dau tu khong
cong khai day du thong tin phap ly hodc tién
d6 du an, khién ngudi mua kho kiém tra tinh
hop phap trude khi ky hop dong

Thir hai, con ton tai ctia hop ddng gop
von “lach luat”. Mot s6 chu dau tu ky hop
dong £g6p von hodc dat coc khi dy an chua
du di€u kign m¢ ban, vi du nhu c6 truong
hop hop dong gop von mua cian ho chung cur

bi tuyen vO hi¢u do dy 4n chua nghlem thu
phan mong, khién ngudi mua mat quyén loi
va khong duoc chii dau tu méi boi thuong.

Thir ba, con khong it tranh chap sau
chuyen nhuong. Chu dau tu moi thuorng tur
ch01 ké thira nghla vu cua chu dau tu cii, dan
dén tinh trang nguoi mua ‘ ‘mic ket” tai ch1nh

Hau qua dé lai 1a nguoi mua khong chi

mat t1en ma con khong nhan dugc nha ¢ hodc
dat nén nhu cam két, lam giam niém tin vao
thi tluorng bat dong san. Cac tranh chip kéo
dai cling gy kho khan cho co quan tu phap
khi giai quyét do thiéu quy dinh cy thé vé
trach nhiém cua chu dau tu méi. Mic du Luat
Kinh doanh bt dong san nam 2023 va Nghi
dinh 96/2024/ND-CP da cai thién bang cach
yéu ciu cong khai thong tin va ke thira nghia
vu, thuc ticn thyc thi van cho thiy nhiéu bat
cap, dic biét khi cha dau tu khong tuén thu
nghiém tlc cac quy dinh vé thong bao va giai
quyét quyen loi khach hang.
4. Nhlrng diém han ché trong bio vé quyén
cia nguoi mua bét dong sdn trong hoat
dong chuyen nhwong du an theo phap luét
Vi¢t Nam hi¢n nay

Theo Nguyen Thi Khanh Ngan (2024),
khung phap 1y méi da co nhleu cai tién lién
quan dén diéu kién chuyén nhugng du éan,
tang cuong tinh minh bach, cong bang va hi¢u
qua trong qua trinh chuyén nhuong. Du vay,
van ton tai mot sO han ché trong viéc bao vé
quyén cua ngudi mua bat dong san trong hoat
dong chuyén nhuong du an, bao gom:

Mot la, thiéu yéu cau dong thuan cua
khach hang, Luét Kinh doanh bat dong san
nam 2023 (Dleu 43) va Nghi dinh 96/2024/
ND-CP chi yeu cau chu dau tu thong bdo
cong khai va giai quyét quyén loi khach
hang, ma khong bét budc phai co sy dong
y bang van ban ctua ngudi mua trude khi
chuyén nhuong, khién thong bdo mang tinh
hinh thirc, khéng dam bao quyén loi khach
hang duoc uu tién.

Hai la, thiéu co che giam sat thyc thi,
khong c6 co quan cu thé chiu trach nhi¢m
klern tra viéc chu dau tu c6 thyc su giai quyet
quyen loi khach hang trude khi ky hop dong
chuyén nhuong, dan dén tinh trang chu dau
tu chi thyc hién thong bao dp hoan thanh thu
tuc ma khong xu ly triét dé tranh chap véi
nguoi mua.

Ba la, ché tai chua du manh, du Ngh1
dinh 55/2024/ND-CP va cac quy dinh stra
d01 taing mirc xur phat d6i voi hanh vi cung
cap thong tin sai léch, cac ché tai d6i Voi
hanh vi “lach luat” nhu ky hop ddng gop von
khi du 4n chua du dleu kién van chua du ran
de, khién mot sé chu dau tur tiép tuc vi pham,
gdy thiét hai cho nguoi mua ngay tinh.
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Boén la, han ché trong tiép can thong tin:
Mac du Nghi dinh 94/2024/ND-CP yéu cau
cong khai thong tin trén h¢ thong thong tin
quoc gia, h¢ thong nay con dang hoan thién,
chua dam bdo nguoi mua dé dang tra clu
hodc nhén canh béo vé cac du an c6 rti ro. |

Nam la, thiéu co ché boi thuong bat
budce cho khach hang ngay tinh, trong cac vu
viéc nhu ban an s6 818/2019/DS- PT, khi hop
dong bi tuyén v hiéu do 10i cua chu dau tu,
ngudi mua khong duogc boi thu’ong du 1a bén
ngay tinh; Luat Bao v¢ quyén loi ngudi tiéu
dung nam 2023, tai Diéu 34 ¢o quy dinh boi
thuong thiét ha1 nhung chua c6 huéng dan
cu thé cho cac truong hop nay.

Nhirng han ché nay cho thay khung
phap ly hi¢n hanh, du cdi tién, van chua du
strc bao v¢ triét dé quyén loi nguoi mua, dic
biét trong b01 canh thi truong bat dong san
con nhiéu bién dong.

5. Gidi phap hoan thi¢n phap luat bio v¢
quyen 1¢i ngudi mua bat dong san

Theo Quéach Minh Tri va Tran Minh Phap
(2023), “chuyén nhuong du an bat dong sin
la mot hoat dong pho bién va gop phan quan
trong gitip cho cac du an bi dong bang c6 co
hoi hoi sinh”. Dé khic phuc cac han ché da néu
vatang cuong bdo v¢ quyen ctia ngudi mua bat
dong san trong hoat dong chuyén nhuong du
an, can trién khai cac giai phap sau:

Mot la, stra ddi quy dinh vé diéu kién
chuyen nhuong du 4n, Luat Kinh doanh bat
dong san ndam 2023 can bd sung yeu cau chu
dau tu phai c6 su dong vy bang vin ban cia
it nhat 2/3 ngudi mua bét dong san trong du
an trudc khi co quan nha nudc chap thuan
chuyen nhugng. Diéu nay dam bao quyen loi
cua khach hang duoc wu tién va glam thiéu
tranh chap. Bong thoi, can quy dinh rd trinh
tw glam sat viéc giai quyet quyen loi khach
hang, giao cho co quan quan ly nha nuée vé
kinh doanh bat dong san cap tinh kiém tra
va xac nhan truéc khi ky hop dong chuyén
nhuong, khic phuc tinh trang thong bao
mang tinh hinh thtrc.

Hai la, ting cuong ché tai xir phat d6i
v6i cac hanh vi “lach luat”, nhu: ky hop dong
g6p von hoic dat coc khi du’ an chua du diéu
kién m¢ ban, dong thoi, ap dung bién phap
b01 thuong bat bugc cho ngum mua ngay tinh
neu hop dong bi tuyen v0 hiéu. Ngoai ra, nén
bo sung bi¢n phap cam hoat dong kinh doanh
bat dong san trong mot thoi han nhat dinh
d01 v6i chu dau tu vi pham nghiém trong,
nham rin de va bao vé thi truong. Ngh1 dinh
55/2024/ND-CP ciing can cu thé hoa cac ché
tai dbi voi hanh vi cung cap thong tin sai
léch, dam bao du suc ngan chédn cac vi pham
gdy thiét hai cho nguoi mua.

Bala, nang cao hiéu qua hé thong thong
tin quéc gia, can hoan thién va phd bién h¢
thdng thong tin vé nha ¢ va thi truong bat
dong san theo Nghi dinh 94/2024/ND-CP,
dam bao nguoi mua dé dang tra ctru thong
tin phéap ly, tién do du 4n, va tinh trang
chuyén nhuong. Hé thong can tich hop cac
canh bao tu dong vé cac du 4n c6 rui ro hodc
chua du diéu kién m¢ ban, gitip ngudi mua
tranh giao dich vdi cac chu dau tu khong
uy tin. Bong thoi, co quan quan ly can tang
cuong tuyén truyen va huéng dan nguoi
mua st dung hé thong nay, néng cao kha
nang tu bdo v¢ quyén lgi trong cac giao dich
bat dong san.

Bon la, tang cudng co ché giai quyet
tranh chip, nén khuyen khich 4p dyng cac
phuong thuc g1a1 quyét tranh chap nhu
thuong lugng va hoa gidi theo cac Dicu 54-
65, Luat Bdo v¢ quyén loi nguoi tiéu dung
nam 2023 va Nghi dinh 55/2024/ND-CP,
nham xir Iy nhanh chong cac tranh chap phat
sinh tir chuyén nhugng du 4n. Céc trung tam
hd tro phap 1y tai dia phuong can duoc thanh
1ap, ph01 hop véi to chirc xa hoi tham g1a bao
v€ quyén lgi ngu’ol tiéu dung dé tu van va dai
dién cho ngu’ol mua trong cac vu tranh chap
Ngoai ra, can quy dinh rd trach nhiém cua
chu dau tu moi trong viéc tiép tuc thuc hién
cac nghia vu véi khach hang, tranh tinh trang
ttr choi trach nhiém.

Nam la, nang cao nhan thuc phap ly
cua nguodi mua, co quan quan ly nha nude
can tang cudng tuyén truyén ve cac quy dinh
moi trong Luat Kinh doanh bat dong san
nim 2023 va Luat Bao vé quyén loi nguoi
tiéu dung nam 2023, dac bi¢t la quyén kiém
tra thong tin du 4n, yéu cau boi thuong thiét
hai, va cac diéu kién phap 1y cia bat dong
san trudc khi giao dich. Ngudi mua can duoc
khuyén cao khong ky horp dong gop von, dat
coc, hodc gitt chd véi cac dy an chua co
van ban thong bao du diéu kién m¢ ban tir
co quan quan ly, nham han ché riii ro tir céc
hanh vi vi pham ctia chu dau tu.

Nhung giai phap nay khong chi khic
phuc cac han ché cta khung phap 1y hién
hanh ma con goép phan xdy dung mot thi
tru’(‘)’ng bat dong san minh bach, cong bang,
va bén virng, bao v¢ triét aé quyén lgi cua
ngudi mua bat dong san trong hoat dong
chuycn nhugng du 4n.

6. Ket luin

Khung phap ly hién hanh cua Viét
Nam, voi Ludt Kinh doanh bat dong san
nam 2023 va Luat Bao v¢ quyen loi nguoi
tiéu dung nam 2023 va cac Nghi dinh
huong dan, da mang lai nhung cai tién
dang ké trong viéc bao vé quyén cia ngudi
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mua bat dong san trong hoat dong chuyén
nhuong du 4n. Céc quy dinh vé cong khai
thong tin du 4n, bao lanh ngén hang, ké
thira ngh1a vu cua chu dau tu moéi, va co
ché giai quyet tranh chap da tang tinh minh
bach, gidm rui ro tai chinh va phap 1y cho
nguoi mua. Tuy nhién, nhirng han ché nhu
thiéu yéu cau dong thuan bang van ban
cua khéach hang trude khi chuyén nhuong,
thiéu co ché giam sat thyc thi, ché tai chua
du manh, va hé thong thong tin quéc gia
chua hoan thién cho thay phap ludt chua
bao v¢ triét aé quyen loi ctia ngudi mua,
dac biét trong b01 canh thi trudng bét dong
san con nhiéu bién dong.

Tai liéu tham khao

D‘é khéc‘phuc, phap luét can b sung quy
dinh vé sy dong y cua khach hang nhu: diéu
kién tién quyét trudc khi chuyén nhuong,
tang cuong giam sat va xir phat nghiém
cac hanh vi vi pham, hoan thién hé thdng
thong tin quoc gla va nang cao nhan thic
phéap 1y ctia ngudi mua. Viéc hoc hoi kinh
nghlem quoc té, nhu yéu cau hop cong khai
lay ¥ kién khach hang tor phap luat Hoa Ky,
cling s&€ gop phan xay dung mot thi truong
bat dong san minh bach va bén Vung Nhung
gidi phap nay khong chi bdo v¢ quyén loi cua
bén yéu thé ma con cung cd niém tin vao thi
truong, thuc day su phat trién kinh t€ - xa hoi
cua Viét Nam trong giai doan hién nay.
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